and tying. It will also discuss how the GP could be perceived from the perspective of German competition law and policy, and what kind of transitional regime might be required for the effective implementation of its major analytical concepts. The central issue is therefore to answer the simple questions of how efficient it really is to reform Article 82 by means of a soft-law instrument, and whether the GP presents an efficient means of compliance for Germany.
Including a possible response from Germany is necessary because several features of competition law, in particular the traditional understanding of an order with free competition as a value in itself and the efficiency-based defence, are currently in conflict with the consumer-welfare standard and are much disputed in Germany. Nevertheless, the controversies surrounding the proper competition-policy standard for abuse of dominance do not imply that no clear line of acceptance exists between legal and economic scholars with regard to the concepts of consumer harm or efficiencies. In terms of German theoretical analysis, this article's answers to the above questions attempt to reveal whether only one voice may be heard within academia and whether the Commission's recent decisions or the European courts' judgments adequately reflect a consistent and comprehensive application of the effects-based approach to the abuse of dominance in practice.
Clearing up the Ambiguities: A Clear Policy Standard?
Although the Commission stated in the GP's introductory paragraph that the effective enforcement of Article 82 helps markets to work better for "the benefit of businesses and consumers", which introduced total welfare as a standard, it did not unambiguously provide a clear statement as to its policy objectives when assessing potentially abusive conduct, as its Discussion Paper had done previously. 4 Its first recognition of a doctrine of consumer harm was when it made it clear that it intended to focus only on "those types of conduct that are most harmful to consumers". 5 This, however, falls short of promoting consumer harm as a criterion of restraint of competition, and the Commission was unfortunately somewhat vague about what kind of consumer interests it intends to protect. It reiterated that its aim is to protect "an effective competitive process and not simply competitors", by which it meant that competitors who offer inadequate price, choice, quality and innovation will leave the market. 6 In this way, the Commission stated explicitly that competitor protection is not an end in itself and responded to the criticism that it applies Article 82 for the protection 678 The Article 82 EC Guidance Paper ECJ VOL. 5 NO. 3 of competitors rather than for that of the process of competition, 7 but undertakings that enjoy a dominant position are entitled to "compete on the merits of the products and services they provide". 8 The focus is therefore upon "safeguarding the competitive process in the internal market", leaving the total-welfare standard untouched. The GP therefore failed to consider the extent to which such limitations could reduce long-run economic efficiency and ultimately harm consumers by removing incentives to invest and innovate. Moreover, it left open the possibility that the Commission could decide to intervene if undertakings engage in such exploitative abuses as charging excessively high prices. Whilst still looking for the right standard, the confusion persists in paragraph 19, which introduces the concept of anti-competitive foreclosure, noting that it must have an adverse impact on consumer welfare. The GP recognised consumer harm at all levels in both the short and long run, noting that consumers may be harmed by a loss in innovation, loss of market dynamism or reduction in variety of choice, or all three. The Commission therefore maintained that business rivalry in the market is critical for delivering benefits to consumers. 9 Finally, the GP unfortunately left the marginal clarification of the term "consumers" to a footnote, 10 which defined it as all the users of a product, including intermediate producers, distributors and final consumers, making its understanding of consumer welfare not necessarily the same as that of customer welfare. 11 This concept of what consumers are should also throw light on a passage in paragraph 11 that referred to all "the parameters of competitionsuch as prices, output, innovation, the variety or quality of goods or services- [that] can be influenced to the advantage of the dominant undertaking and to the detriment of consumers". 12 The Commission's approach therefore seems to resemble the German concept of competition on its merits, which overlaps with German consumer law. Its original meaning was competition in terms of better service for consumers in order achieve consumer sovereignty, which was to be a key criterion against which to measure market performance, 13 with competitors who deliver less leaving the market. Nevertheless, because of its market-outcome focus, the concept failed to successfully ensure that overall quality of performance would determine market success. This failure has led to the adoption of a market structure-conduct paradigm compatible with effective competition. 14 However, safeguarding the competitive process and protecting effective competition are in line with the German approach. The German Act Against Restraints of Competition (ARC) aims to protect against restraints of competition affecting so-called third parties, including consumers, and to safeguard the static and, even more so, the dynamic functions of competition law. Even so, the ARC does not have the intention of preventing direct harm to consumer welfare, although an original memorandum to the ARC explicitly referred to improving "efficiency and the optimal maintenance for the consumer". 15 Even the GP's focus on a loss in business rivalry between competing parties or third parties or both resembles the German approach, which focuses upon freedom of action and the effects of agreement on the process of rivalry as ends in themselves. 16
The New Shift in Competition Policy-Which Tensions?
This shift towards a consumer-welfare standard 17 raises a number of issues that need to be addressed. Beginning with the normative foundations of both constitutional and welfare economics, it is difficult to find agreement on the definition of competition. Constitutional economics sees competition as an instrument for limiting economic and political power. 18 This perspective views the protection of competition as a process involving both protecting competition as an institution and protecting individual freedom of action within an effective competitive system. Therefore, its view of the protection of competition includes both competition as an institution and the traditional order of free competition as desirable goals. This implies the protection of individual freedom of action under effective competition. Welfare economics, however, views competition as 680 The Article 82 EC Guidance Paper ECJ VOL. 5 NO. 3 merely an instrument for achieving welfare optimisation, which means producing efficiencies, including dynamic efficiencies, through product or process innovation. For constitutional economics, then, competition is an open process with results that can never be known in advance, with efficiencies being one of the process's outcomes, 19 whilst welfare economics is oriented toward efficiencies a priori. However, constitutional economics has been unable to develop a consistent concept with regard to protecting free competition that could enable its theoretical foundation to become effective by providing the basis for monitoring and regulating the effects of anti-competitive conduct restricting competition and, more importantly, situations in which such conduct limits third parties' freedom of action. 20 Controlling such conduct, from this perspective, is a restriction of its own freedom, calling for a proper balancing of the interests of the parties involved.
The lack of criteria 21 against which such balancing is undertaken is even more obvious in the area of abuse of dominance, with balancing being based on the absolute assumption that dominant undertakings' freedom in choosing their action parameters must be limited more than that of non-dominant undertakings. This is the result of empirical observations that undertakings having a dominant position are likely to raise additional entry barriers to actual or potential competitors. It can be argued that the German functional definition of free competition as a system aimed at safeguarding individual rights makes the establishment of boundaries for these rights questionable by blurring the line between what should be allowed and what should not. 22 For example, in the area of abuse of dominance, the presumption that an undertaking enjoys a paramount market position in relation to its competitors does not indicate, a priori, when such an undertaking might infringe the law. This presumption also illustrates a German paradox in which protecting December 2009 European Competition Journal 681 competitors achieves the protection of competition itself. In the past, the structural approach also failed to ensure predictability. For example, the German concept of substantial competition, similar to those of rivalry or the foreclosure of competitors, failed to quantify the degree or intensity of competition that could provide the necessary requirements and involved conflicting aims between the market structure-performance and freedom of action paradigms, and between static and dynamic competition functions. 23 Freedom of competition therefore postulates that individual freedom of action ends when the rights of a third party could be affected. However, whilst allowing dominant undertakings reduced behavioural leeway to act in the market, this actually restricts the third parties' own freedom of action. In contrast, welfare economics tolerates restrictions imposed on individuals' freedom when any such restrictions can be justified by producing efficiencies. Therefore, no clear borderline is present to prove the extent to which a state intervention is capable of affecting individual rights except for the optimisation standard, which reduces economic efficiency to a merely optimisation calculus. 24 The German approach, as well as the old form-based approach, therefore rejects the consumer-welfare standard, 25 so the real questions are whether the methodological framework of analysis the GP proposed fits into modern economic thinking and whether the rationale behind a consumer-welfare policy is that it is solely for the sake of ensuring consistency with such other areas of competition law as non-horizontal mergers or with Article 81 EC.
In 2005, Commissioner Kroes made clear her intention to ensure that the Commission's policy on the abuse of dominance is that such abuse essentially be assessed on the basis of its effects on the market, consistent with its approach in both Article 81 and merger control. 26 Commission Director General Lowe has also supported this intention, together with the need to establish a theory of consumer harm. 27 A superficial analysis of the relationship between the abuse of dominance and non-horizontal mergers reveals that: (i) whilst the aim of non-horizontal merger assessments is consumer welfare, Article 82's focus is upon preserving a particular market structure that makes its policy goal one of protecting the competition process by protecting competitors rather than one of benefiting consumers; (ii) the GP's use of "consumer" as a leitmotiv, with anti-competitive foreclosure leading to consumer harm, as well as its assessment of effects based on the merits of each case, ensures consistency within the above areas of competition law; and (iii) the standard of proof in non-horizontal mergers focuses upon their likely impact on competition, whilst the GP focuses upon their likely impact on consumers. 28 Both of them establish a priori assumptions and standards of proof that they apply to both consumer harm and efficiencies.
Competition authorities may therefore benefit from bringing the enforcement of the abuse of dominance in line with the area of merger control and restrictive agreements and apply consistent standards, but their implications for the dominant undertakings remain to be seen. Nonetheless, a danger of fragmentation might arise if the GP separates the enforcement of abuse-of-dominance policy from that of exclusionary abuses and concentrates exclusively upon the latter.
Economists therefore recognised the hardships of a rule-of-reason approach to abuse control. Although it is extremely difficult to designate a clear abstract principle and practical rules of general validity that allow the differentiation of a dominant undertaking's legitimate response to an anti-competitive exclusionary action, 29 having such a rule-of-reason approach should help to avoid further arbitrariness or a conflict with the rule of law. 30 The latter should, however, receive full consideration if a huge amount of complex rules would lead to legal uncertainty without providing better equity in individual cases. Introducing an efficiency-based defence to charges of abuse of dominance or designating the consumer as a standard apparently fails to introduce consistency.
Other issues questioning the consistency argument might also arise. From a German perspective, the efficiency-based approach of the Commission's merger-control policy fails to provide a rule of reason that could serve as a basis for justification, as section 42 of the ARC does, 31 of an efficiency-based defence. The condition that efficiency gains must benefit consumers is also questionable, 32 as if such an approach is solely a provision for taking efficiency gains into account, pro-competitive effects could also not be regarded any differently than any other improvement of competitive conditions. This means that in cases involving dominance, if an undertaking's alleged conduct could lead to a significant impediment of effective competition a defence of efficiency could not save it. Finally, it should be reconsidered whether the recourse to claiming efficiencies has really been successful in the above areas.
33
The German normative foundation, which somewhat favours a rejection of consumer welfare or efficiencies as an intended outcome, should therefore reconsider the extent to which policies favouring efficiencies need to take their pro-competitive effects upon consumers into account in order to be compatible with the Commission's effects-based approach. As already seen, the purpose for considering that efficiencies should not be the primary goal of competition law is to avoid arbitrariness, as it should not be competition policy's task to define the criteria for judging whether undertakings are efficient.
Schmidtchen advocated for an efficiencies-oriented policy based on the economic theory of second best, and argued that it is possible for empirical market studies to measure variations in social welfare. 34 However, he was cautious about the relevance of such empirical results as the income effect in thousands of markets, and endorsed empiricism solely as a partial analytical concept. Even the GP recognised that predation is unlikely to create efficiencies. 35 In the past, the German advocates of workable competition accepted empirical evidence with regard to market structure and restrictive behaviour. For example, based on the structure-conduct-performance paradigm, Kantzenbach pleaded in favour of "loose" oligopolies as the optimal market structure, and, as already noted, the presumptions of market dominance are also the result of empirical observation. 36 In the absence of exhaustive data about the effects-based approach's pros and cons, the main friction between it and the traditional freedom-of-competition approach appears to result from the idea of sacrificing dynamic efficiency gains in order to achieve static short-run efficiencies. 37 A contradiction exists when policies use short-run sacrifice as an instrument of welfare economics, endangering the safeguarding of freedom of competition and its goal of achieving efficiency in the long run. It is also questionable how much effects-based policies should really be allowed, as neither too great a focus upon the order of free competition and its resulting dynamic competition processes nor more active and interventionist welfare-economics policies focused 684 The Article 82 EC Guidance Paper ECJ VOL. 5 NO. 3
33 Cf Ibid, para 294. 34 Schmidtchen, supra n 22, 12.
35 Supra n 1, para 74. 36 See, eg s 19 para 3 ARC, where three or fewer undertakings reaching a combined market share of 50%, respectively five or fewer, reaching a combined market share of 66% are presumed dominant. 37 Schmidt, supra n 20, 225.
exclusively upon the static, efficient allocation of resources 38 solves the problem better.
The solution of this problem could be a compromise between the two divergent approaches based upon a functional criterion to be used when balancing. This criterion would be that if welfare-economics policies balance efficiencies, they also need to ensure as a prerequisite that individual freedom of action does not include direct harm to consumers but indirect harm to society's welfare. 39 However, since no clear normative definition of the concept of "harm to consumer" exists, a balancing test could offer an invaluable consensus including both approaches and encourage better compliance with German enforcement priorities.
Anticompetitive Foreclosure
The Commission already stressed in the Discussion Paper 40 the need to demonstrate how any particular conduct might produce so-called marketdistorting effects by pointing not only to the nature and form of the conduct, but also to its incidence in the market. This is clearly indicative of a shift from an intrinsic approach to identifying abuse to a more rule-of-reason standard. However, it provided little explanation about how these standards relate to one another or how they would be applied in any particular case.
The GP changed the terminology to "anti-competitive foreclosure", yet it also made clear that foreclosure itself is unproblematic except for cases of anti-competitive foreclosure leading to consumer harm. An example would be if higher price levels would have otherwise prevailed, which is similar to the German "as if " concept of competition that compares actual or likely future situations in the relevant market with such appropriate counterfactuals as the absence of the conduct in question. The corresponding German term for foreclosing rivals in an unfair manner is the hindrance or impairment of effective competition, 41 which does not require proof of having an adverse impact on consumer welfare. If the GP is to be applied so that the two conditions need to be fulfilled cumulatively, with anti-competitive foreclosure needing to be likely to harm consumers, it should then be viewed as a more severe rule for finding an abuse rather than new terminology.
As with the Discussion Paper, the GP still offered poor guidance on how the pro-and anti-competitive factors should be incorporated into a unified assessment of anti-competitive effects. It did, however, present what general factors would be relevant for assessing the likelihood of anti-competitive foreclosure without mentioning any specific ones that might apply to consumer welfare or foreclosure alone. 42 Nevertheless, nearly all of them, 43 such as the position of the dominant undertaking, its market share, barriers to entry and expansion and other relevant market conditions, the position of the dominant undertaking's competitors, the position of the customers or input suppliers, and the extent of the allegedly abusive conduct as assessed by the duration of the conduct and the percentage of total market sales it has affected, are primarily concerned with anti-competitive foreclosure and reminiscent of traditional market-structure analysis.
However, the likelihood of anti-competitive foreclosure is only one relevant factor for assessing dominance, and policy with regard to it intends to guarantee that access to supplies or markets is open to others in the market. Without having any privileged position, the corresponding German approach is to assess dominance by proving that an undertaking has a super-dominant market position in relation to its competitors. 44 Paragraph 19 of the GP relied solely upon one such factor, but it described the same situation, one in which "access of actual or potential competitors to supplies or markets" is hampered or eliminated.
Furthermore, in detailing its general factors, the Commission relied heavily on such presumptions as the stronger the dominant position, the higher the likelihood of anti-competitive foreclosure and the higher the percentage of total sales in the relevant market or the longer its duration, the greater the likely foreclosure effect, 45 basically following the same criteria as section 19 of the ARC. The rationale behind this obviously focuses more on competitors than consumers, and it would be possible to justify the concept of super-dominance similarly. However, under German antitrust law, the concept of anti-competitive foreclosure is paramount for safeguarding market openness and maintaining rivalry as sources of competitive pressure in the market by preventing the hindering of smaller competitors from entering the market. Therefore, despite 44 See, eg s 19(2) 2 ARC. There are only two situations where such presumptions apply: namely, when a dominant undertaking enjoys a superior market position in relation to its competitors; and super-dominance, when a dominant undertaking enjoys a paramount position but in relation to all competition. 45 Supra n 1, para 20. the criticism that the German market-structure focus alone has made dominant firms act as if they were in competitive markets, 46 the protection of competition against anti-competitive foreclosure effects should not be considered identical to the protection of the structure of the market.
In regard to the standard of proof, the Discussion Paper 47 considered both actual and likely anti-competitive effects in the market and both direct and indirect consumer harm in the absence of any proof of harm to consumers, since it made no assessment of such effects. It based this on the assumption that exclusionary behaviour by a dominant undertaking necessarily harms consumers and that the undertaking needs to prove the contrary as a defence. The GP followed the same line and did not require separate evidence that the conduct in question has led or is likely to lead to price increases, less consumer choice or less innovation. It noted that the Commission would address anti-competitive foreclosure "either at the intermediate level or at the level of final consumers, or at both levels". 48 Therefore, as with German antitrust law, proof of actual harmful effects would not be required, but would be considered if evidence were available. This seems inappropriate for an effects-based approach. Establishing the existence of an abuse by showing the likelihood of the effect that smaller competitors might be driven out of the market lacks economic rigour because it fails to require that consumers experience any actual effects. For example, lower prices do not harm consumers directly, or at least not in the short run. 49 It is therefore reasonable to fear that Article 82 could become an instrument of ex ante intervention, as it would imply finding an abuse without any abuse of power as such. 50 The GP lacked a convincing theory of harm throughout, and was therefore unable to show how the anti-competitive foreclosure of rivals is harmful for consumers, so the Commission justified it by resorting to general factors. Therefore, even if competition authorities were reluctant to apply the above test, in practice it would still offer them significant flexibility to infer consumer harm from the conduct's negative impact on market structure alone. Overall, the test is regressive due to its circularity and its being identical to the German approach favouring the likelihood of harmful effects as prima facie evidence of abusive behaviour harming the structure of competition. The German theory justifying such interventions is that driving competitors out of the market makes competitive pressures disappear, and that in the long run this is to the detriment of consumers, as it creates no efficiencies. 51 Relying on this, the likely effects of anti-competitive conduct can prove that harm to competitors affecting market structure is harm that negatively affects competition itself as a process. This theory turns out to be critical because harm to the competitive process 52 is traditionally nothing but harm to third parties. This is the sum of harm to competitors and consumers, and means that anti-competitive effects could be inferred from their intrinsic features.
The opinion of Advocate General Kokott in British Airways 53 is illustrative of such inferences that the likely harm to consumers may be presumed to follow likely harm to competition, which is presumed to result from likely harm to competitors. Accordingly, for a finding of a "prejudice to consumers" under Article 82(b), proof that the conduct of the dominant undertaking has made it difficult or impossible for its competitors to compete with it would suffice. The CFI held that "Article 82 EC does not require it to be demonstrated that the conduct in question had any actual or direct effect on consumers. Competition law concentrates upon protecting the market structure from artificial distortions because by doing so the interests of the consumer in the medium to long term are best protected". 54 In line with this, the GP suggested that if it appears that "the conduct can only raise obstacles to competition and that it creates no efficiencies, its anti-competitive effect may be inferred". 55 Therefore, in certain circumstances, the old approach would remain and the Commission would still not conduct a detailed assessment before concluding that the conduct in question would be likely to result in consumer harm.
In Sot Lelos, 56 Advocate General Colomer recognised that certain types of conduct, such as restrictions of parallel trade, may create a presumption of negative effects on consumers, and therefore shift the burden of proof to the defendant without it being necessary for the claimant to bring additional evidence as to the causal link between the specific conduct and consumer harm. The German approach to harm to consumers is also indirect and requires no proof. The exercise is one of balancing the respective competitive or economic interests against expected benefits to society's welfare. In Telefónica, the Commission did not require that competitors actually had to exit from the market in order to establish anti-competitive foreclosure, considering it sufficient that the "rivals are disadvantaged and consequently led to compete less aggressively". 57 It further ruled that the margin squeeze involved affected Telefónica's competitors' ability to enter the market and exert a competitive constraint, in the absence of which "the retail market for broadband services would have been likely to have witnessed more vigorous competition and would have delivered greater benefits to consumers in the form of lower prices, increased choice and innovation". 58 This means that the margin squeeze restricted competition by imposing unsustainable losses on equally efficient competitors, forcing them to exit or constraining their ability to invest and grow, and that this was evidence of foreclosure effects with a detrimental impact for end users.
59
The Commission can rely on both qualitative and quantitative evidence for the identification of consumer harm. For example, in Telefónica it gathered empirical evidence of consumer harm in the form of supra-competitive retail prices on the ADSL market, as Spanish consumers paid about 20% more than the EU-15 average for broadband access. 60 The requirement of direct evidence of any exclusionary strategy is interesting, as a dominant undertaking is unlikely to escape a finding of abuse solely because the Commission has failed to establish with direct evidence that a negative price impact has resulted or is likely to result from the dominant undertaking's conduct. The GP noted that the Commission would normally intervene "on the basis of cogent and convincing evidence", 61 but was more cautious by allowing quantitative evidence only "where it is possible and appropriate". If consumer harm were to be the decisive criterion for identifying a restraint of competition under Article 82, undertakings would have to evaluate the extent to which their business strategies will affect consumer interests a priori. The doctrine of the likelihood of effects therefore makes it possible to substantiate an abuse based on its effects on the relevant market.
Finally, situations in which the Commission would need to carry out a causation analysis in order to show that the conduct in question would be likely December 2009 European Competition Journal 689 to result in consumer harm would create another hurdle, which is nonexistent under German antitrust law, which would obviously need to be overcome if such proof were not merely an inference of consumer harm from harm to competition. Even if a coherent theory of harm were to sustain this analysis, a separate proof of harm to consumers would be a more severe test than the one under German antitrust law. Therefore, following the legal standards applicable under Article 81 and in mergers 63 would place the Commission under a more stringent standard of proof.
Efficiencies and the Final Balancing
The GP used the same methodology with regard to efficiencies as Article 81 (3) EC, and illustrated the similarities with the efficiency defence by applying similar cumulative conditions for the acceptance of the alleged efficiency gains in Article 82. For example, the so-called "minimalist efficiency test" is in principle acceptable under Article 82. 64 As the "rule of law" requires that courts apply efficiency standards consistently, the efficiency conditions in Article 82 should be the same as the conditions that the EC Treaty requires in the context of Article 81(3). 65 The GP therefore required a dominant undertaking to demonstrate that the efficiencies have been, or are likely to be, realised as a result of its conduct, that its conduct is indispensable to the realisation of these efficiencies, that the likely efficiencies will outweigh any likely negative effects on competition and consumer welfare, and that its conduct does not eliminate effective competition. 66 As noted above, the efficiency conditions in Article 81(3) have to be read into Article 82, but the only dissimilar condition in the GP is that it does not explicitly require that efficiencies need to be passed on to the consumer to a discernable degree. Instead, the GP compensated for the lack of this requirement by requiring that "the likely efficiencies brought about by the conduct outweigh any likely negative effects on competition and consumer welfare in the affected markets". However, introducing efficiencies would still not counteract the abuse-control policies unless a huge burden of proof were to be put on dominant undertakings. Article 2 of Regulation 1/2003 67 makes it clear that the burden of proof for an infringement rests with the competition authority, whilst undertakings claiming 690 The Article 82 EC Guidance Paper ECJ VOL. 5 NO. 3 the benefit of Article 81(3) have the burden of proving that its conditions have been fulfilled. 68 The absence of any such equivalent provision in the context of Article 82 could be interpreted as indicating that it is the claimant's burden to prove that the conduct produces anti-competitive effects and that it cannot be justified by efficiency gains. However, Recital 5 of the above regulation shifts the burden of proof to the defendant not only in the context of Article 81(3), but for all circumstances in which justifications are advanced. In light of this, the dominant undertaking would bear the evidentiary burden of proof with regard to the existence of objective justifications, whilst the legal burden of proof of the existence of an abuse would fall on the Commission or the claimant. In Microsoft, the CFI held that:
"although the burden of proof of the existence of the circumstances that constitute an infringement of Article 82 EC is borne by the Commission, it is for the dominant undertaking concerned . . . to raise any plea of objective justification and to support it with arguments and evidence. It then falls to the Commission, where it proposes to make a finding of an abuse of a dominant position, to show that the arguments and evidence relied on by the undertaking cannot prevail and, accordingly, that the justification put forward cannot be accepted". 69 The efficiency defence requires further examination of the concept of harm to consumers. A dominant undertaking may justify conduct leading to the foreclosure of competitors if the efficiencies gained by this "are sufficient to guarantee that no net harm to consumers is likely to arise". 70 This resembles a German defence in which conduct may be considered abusive if it impedes the ability of competitors to compete, and if this cannot be justified by any resulting improvements in consumer welfare. 71 However, accurately measuring the true extent to which a particular alleged conduct could be justified by such improvements in practice has been impossible and has significantly restricted the area of application of the abuse-of-dominance rule. Following a similar consumer-welfare-based defence, the GP allowed limited scope for efficiencies. As already argued, the efficiency defence narrows the area of conditional rebates, as it relies on old case law from the Community's courts. 72 Throughout the GP, the Commission opted for allowing different conditions for efficiencies and left a discretionary margin for the extent to which efficiencies are passed on to consumers for certain types of abuse. For example, a dominant undertaking may
show that a rebate system has cost advantages that it passes on to consumers, 73 or that a refusal to supply is necessary in order to allow an adequate return on investment, thereby creating incentives for future investment. 74 The doctrine of net impact on consumer welfare may not always clarify whether a unilateral conduct is consistent with competition on its merits because the concept of abuse is not based solely on consumer harm. Although Article 81(3) refers to agreements that distort competition, such as by gaining advantage but not necessarily market power, and that are on balance harmful to both the market and consumers, Article 82 refers to conduct that is power-creating but not market-servicing. Similarly, section 19 of the German ARC has the purpose of preventing and controlling the accumulation and misuse of undue market power. Neither Article 82 nor section 19 refers to productive or dynamic efficiencies. Therefore, in Tetra Pak II the CFI expressly rejected introducing efficiencies by way of analogy to Article 81. 75 Against a systematic interpretation of the EC Treaty, in British Airways, the ECJ found that the exclusionary effect may be counterbalanced or outweighed by advantages in terms of efficiency which also benefit consumers. 76 However, the net impact on consumer welfare should be distinguished from the net effects of the parties' capability to affect consumer welfare. Otherwise, an analysis of the first could reduce the scope of Article 81(1) if an actual price increase were to be necessary, leaving the other conditions of Article 81(3) remaining unquestioned. 77 Evaluating market power should not be equated to analysing the net effects on prices, as it is the net effect on market power that must be assessed and not the actual effect on prices. It is possible that an agreement, whilst conferring a certain degree of market power on the parties, may also generate sufficient efficiencies to outweigh the negative effects caused by that market power.
In T-Mobile Netherlands, Advocate General Kokott reiterated the well-known "effective competition structure" paradigm by arguing that Article 81 was not primarily designed to protect the immediate interests of individual competitors or consumers, but to protect competition as an institution and thereby indirectly protect the consumer. 78 The CFI confirmed this finding in France Télécom (formerly Wanadoo), ruling that Article 82 "refers not only to practices which may cause damage to consumers directly, but also to those which are detrimental to them through their impact on an effective competition structure". 79 Advocate General Kokott referred further to GlaxoSmithKline, 80 in which the CFI held that the object of a practice must be established with regard to its specific legal and economic context, and that it is therefore necessary to take into account its effects on the relevant market. However, the assessment of the actual impact of a concerted practice need not be established, only its capability of having an anti-competitive impact. 81 This means that not only must it be capable of having a direct impact on consumers or consumer welfare, but it also may at least indirectly have a negative impact on consumers. 82 Otherwise, as already noted, narrowing the area of application of Article 81(1) EC would deprive the provision of much of its practical effect.
In Sot Lelos, 83 Advocate General Colomer suggested that the Court should unambiguously declare the effect of Article 82 EC and therefore recognise the efficiency-based defence by applying an "analysis of the merits", or a rule of reason. The Advocate General has strongly acknowledged the existence of the latter, but denied the existence of intrinsic rules under Article 82 because "allowing preconceived and formalistic ideas on abuse of a dominant position to prevail would mask the fact that sometimes dominance can benefit consumers". 84 A defence "based on economic results" would therefore be necessary because "Article 82 EC does not include any provision whereby . . . operators can successfully defend themselves against the accusation of abuse by demonstrating the economic efficiency of their conduct, an absence which has been justly criticised". 85 Accordingly, a "mere comparison", or a balancing of the positive and negative consequences for both consumers and other operators in the same relevant market, would suffice. 86 Such an efficiency defence requires consideration of an action or practice's net positive economic effect and the non-existence of any positive aspect capable of tipping the balance in the defendant's favour, although in the case of pharmaceutical manufacturer GlaxoSmithKline, where the "welfare of patients and the reduction of public health costs are deserving of special attention", 87 there was no need to examine the proportionality any further.
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Potential anti-competitive effects should, however, not disregard potential efficiencies. In an asymmetric way, the GP mentioned that conduct may be justified solely on the grounds that it is objectively necessary, such as for health or safety reasons, but it makes no reference to the extent to which potentially abusive conduct may be justified because it is necessary to protect a dominant undertaking's commercial interests. 88 In Syfait, Advocate General Jacobs did not assess the pros and cons of the anti-competitive effects, but instead relied on the potential chilling effects of parallel trade on the ability of GlaxoSmithKline's ability to invest in research and development and, indirectly, on its ability to compete with other pharmaceutical companies. 89 Both the Advocate General and the CFI relied on the reduction of the ability to invest in research and development as convincing evidence that intervention would have a negative impact on dynamic inter-brand competition.
In Lelos, therefore, Advocate General Colomer acknowledged that the undertaking could defend itself by proving that its conduct's purpose was to protect legitimate business interests, which do not include in casu any impact on incentives to innovate or the economic benefits of the conduct in question. 90 On the contrary, the ECJ refused to examine the economic arguments on innovation and held that a dominant pharmaceutical company may unilaterally restrict parallel trade to the extent to which it constitutes a "reasonable and proportionate measure in relation to the threat that those exports represent to its legitimate commercial interests". 91 Finally, a dominant undertaking must justify pro-competitive conduct before the Commission performs the final balancing. 92 The Commission must weigh any apparent anti-competitive effects against any advanced and substantiated efficiencies. In Microsoft, 93 the Commission suggested a balancing of individual innovation incentives against each other. If the overall innovative effects of a compulsory licence are significantly higher than they would be without it, the owner of the intellectual property rights (IPRs) should then be allowed to license them. Such a balancing test aims at promoting innovation and dynamic efficiency, and therefore needs to balance the difference between the dominant undertaking and its competitors in the incentives to innovate. 94 The final 94 An objective justification of a refusal to license would imply showing that the use of the IPRs of a dominant undertaking is the efficient one. Art 82 would then allow the Commission to limit the IPRs of the dominant undertaking, if the IPRs are not optimally defined from an economic assessment is therefore not based upon a flexible balancing of the overall interests of the undertakings involved against major policy goals, as is the case with the German balancing test. The ability of both the Commission and the CFI to make an ex post assessment of the effects of Microsoft's conduct on its competitors' incentives to innovate based on predictions facilitated their balancing of Microsoft's and its competitors' incentives to innovate. In contrast, in GlaxoSmithKline, the CFI ruled that identifying the concrete consumer interests involved is necessary for the ex ante assessment of any negative effects on innovation when predicting any potential anti-competitive effects on consumers. However, it also ruled that it does not suffice that such an agreement restrain the "freedom of action" of the contracting parties, but that such a limitation must also restrict "competition, to the detriment of the final consumer". 95 This recognises that an agreement restrictive of competition in the sense of Article 81 harms consumers. The CFI also held that, with regard to Article 81(3), the Commission has a margin of discretion in weighing up both the advantages and disadvantages that an agreement entails for the final consumer. 96 Following a complaint from Opera Software, the Commission launched another investigation of Microsoft and issued a Statement of Objections for the tying of Internet Explorer to its Windows operating system, 97 being concerned that such conduct could harm competition between web browsers, undermine product choice and ultimately reduce consumer choice.
In conclusion, for the purpose of the balancing test, establishing the presence of consumer harm would require knowing future preferences of consumers a priori, which may require a further balancing of the conflicting interests of different consumer groups. As the original German approach to intervention aimed to achieve "consumer sovereignty", competition policy could then intervene despite consumers already having made their choices. In order to avoid arbitrariness, it maintains that consumers alone should not be left to decide which undertakings are efficient or inefficient.
Overall, the consideration of efficiencies leads to a high burden of proof for the dominant undertaking. The indispensability requirement also augments the margin of discretion that the Commission has in setting the determinative proportion and in including measures that are less restrictive alternatives capable December 2009 European Competition Journal 695 of producing the same efficiencies. 98 However, objective justification also runs the risk of narrowing the area of application of Article 82, unless experimental economics can provide substantial evidence to justify an alleged conduct. Substantial empirical evidence must therefore be present to demonstrate that the potential for anti-competitive harm outweighs possible benefits. Schmidtchen acknowledged that hard-core cartels or merely exclusionary or exploitative abusive conduct are unable to pass the efficiency defence because they can never prove that doing so increases consumer welfare, 99 as such behaviour can never benefit consumers and can only have a negative impact on their welfare. 100 However, for the sake of consistency, efficiency pleas should be allowed for the other forms of conduct in other areas of competition law. A clear contradiction therefore exists with the potential of failure to deal with other types of abuse that could never stand the objective justification requirements, and which the GP did not prioritise. The problem, finally, is not efficiencies themselves but finding a suitable standard applicable to all types of abuse under Article 82.
B. SELECTED FORMS OF ABUSE: PREDATION AND TYING

Predation
In predatory pricing cases, the dominant undertaking's ability to benefit from economic sacrifice is the key to establishing consumer harm. The Commission therefore intervenes when a dominant undertaking sacrifices short-term revenues in order to drive competitors out of the market or to deter new ones from entering. 101 It considers that pricing below average avoidable cost (AAC) is a clear indication of such a sacrifice. However, in order to show a predatory strategy, the Commission may investigate whether short-term net revenues are lower than what could be expected from a reasonable alternative conduct. 102 It is sufficient to examine whether competitors could revert to their competitive behaviour once the predatory pricing ends. The Commission therefore does not endeavour to perform a mechanical calculation of profits and losses in order to prove consumer harm, but rather assesses the likely foreclosure effects of a dominant 696 The Article 82 EC Guidance Paper ECJ VOL. 5 NO. 3 undertaking's conduct or such other factors as the existence of entry barriers. 103 Cross-subsidies may also qualify as predation, even if the undertaking is not dominant in the secondary market, such as a legal monopoly. 104 No proof of recoupment is therefore required. In Wanadoo, 105 the Commission questioned the feasibility of price-cost predation in a broader strategic context, but rejected recoupment when it applied the AKZO test. Defining the scope of how to measure sacrifice, such as by incurring losses or engaging in less-than-optimal competitive behaviour, is complex. An exclusive focus upon short-run losses is undesirable because the initial short-run lowering of prices to expand demand may well be perfectly competitive. Therefore, the initial sacrifice does not necessarily have to be recouped, but viewed within the broader strategic context. 106 Despite its criticism of Advocate General Mazák, the CFI upheld the Commission's decision. 107 The Advocate General argued that an analysis of the recoupment of losses requires a forward-looking appraisal of the market structure, similar to the analysis undertaken by the Commission in the area of merger control, and that if no such possibility exists consumers should in principle not be harmed.
A dominant undertaking could offer as a defence conclusive evidence showing that its pricing decision was made in good faith. When evidence of a predatory strategy is present, the Commission concludes that the dominant undertaking's conduct entails a sacrifice. In "some cases", direct evidence showing predatory intent would suffice. Examples of this would be a detailed plan to sacrifice profits in order to exclude a rival, to prevent entry and to pre-empt the emergence of a market, or evidence of concrete threats of predatory action. 108 A subjective evaluation of intent should therefore never be a substitute for a thorough analysis of the effects of a dominant undertaking's conduct on the market. For example, in the German Lufthansa case, the Bundeskartellamt presumed predatory intent from the indirect evidence, ruling that the circumstances of the case and pricing below average total cost (ATC), including variable, fixed and sunk costs, was sufficient to denote abuse. 109 The GP, however, remained silent on the meeting-competition defence. In Wanadoo, both the Commission and the CFI rejected the right of a dominant undertaking to align its prices on those of its competitors. However, the CFI left the door open for a "meeting competition" defence in predatory pricing cases, 110 even if such an alignment of prices is not in itself abusive.
Tying
The Commission requires that an undertaking be dominant in the tying market, but not necessary in the tied market, and that certain conditions be fulfilled. These are that the tying products must be distinct products and that the tying practice be likely to lead to anti-competitive foreclosure. 111 Mixed bundling is included in the same category, but the Commission advances a different test for assessing the anti-competitive effects of multi-product rebates than for other forms of tying. It has instead introduced a safe harbour to cover bundled rebates when the incremental price that customers pay for each of the dominant undertaking's products in the bundle remains above the long-run average incremental cost to the dominant undertaking for including the product in the bundle. The Commission does not normally intervene in such cases, "since an equally efficient competitor with only one product should in principle be able to compete profitably against the bundle". 112 It did, however, recognise that in certain circumstances a less efficient competitor may also exert a constraint, which should be taken into account when considering whether a particular price-based conduct leads to anti-competitive foreclosure. 113 It consequently suggested cost-price tests that would determine whether the conduct in question would be likely to foreclose even a hypothetical competitor that is as efficient as the dominant undertaking. 114 However, the Commission has adopted the predatory standard for bundled rebates if the dominant undertaking's competitors are selling identical bundles, or could do so in a timely way, without being deterred by possible additional costs. 115 This follows the same approach as in Germany, but relies heavily on such presumptions as the greater the number of products in a bundle the stronger the anti-competitive foreclosure. Nevertheless, it fails to make clear how mixed bundling is any different from technical or contractual tying, which results in having a cost-based test for mixed bundling, whilst the same practice could also be analysed with the anti-competitive-foreclosure approach to tying. The existence of a thin conceptual line between mixed bundling and single-product rebates may therefore also require such an approach. The tying test may be inappropriate for innovative products or those involving technological 698 The Article 82 EC Guidance Paper ECJ VOL. 5 NO. 3 integration for which customer demand is dynamic. As in the Microsoft case, the Commission considered that technological tying is worse than contractual tying, because it makes the "tying or bundling strategy a lasting one", 116 without taking into account the benefits that it may bring about. It also takes into consideration any negative externality of technological tying that reduces the opportunities for the resale of individual components. 117 In determining the notion of "single product", it uses the "market substantiality test" and relies upon industry practices.
The tying test ignores evidence that consumers may desire the bundled product solely, and thereby does not take efficiencies into account, as is also the case for predation. The refusal-to-supply test also does not require strict indispensability. As a result, a wide range of business practices are likely to be subject to the Commission's ultimate decisions as to whether they are anti-competitive. Under the effects-based approach, this ultimate discretion may enhance the belief that the shift to a principled rule-of-reason approach may encounter some resistance from the perspective of ensuring legal certainty in the area of abuse of dominance.
C. THE GUIDANCE PAPER'S IMPACT
It is a great unknown whether the GP will be likely to impress the courts into introducing the effects-based approach, but, if successful, it is likely to have the effect of raising the bar and creating more severe rules rather than ensuring a more predictable business environment for undertakings. The Commission's flexible framework of analysis has left discretionary leeway with regard to the evidentiary requirements and to the weight to be attributed to the appraisal factors. Therefore, the challenge may result not in a continuation of the debate about the introduction of efficiencies, but rather in the balancing of the pro-competitive effects that efficiencies bring about, with an emphasis on the consumers or, turning this even more sensitively for Germany, on consumer welfare. As Germany's experience has shown, the challenge is to make such balancing operational for enforcement whilst avoiding fragmentation in the area of abuse of dominance. So far, the Commission's analytical framework has failed to cover other types of abuse. Nevertheless, a higher burden of proof for allegedly dominant undertakings remains another concern, and if it is set too high the competition authorities would be likely to meet it but rarely. In particular, it is problematic to oblige national competition authorities to challenge their well-established case-law line with regard to the burden of proof. Despite all the criticism, an effects-based approach cannot be followed in all cases under Article 82 in order to ensure legal certainty. It is therefore important to find an overall equilibrium between both the efficiencies and competitive-harm doctrines when enforcing Article 82. Therefore, replacing the consumer-harm doctrine with one of competitive harm, and replacing the consideration of consumers solely for the purpose of the balancing test instead of a pure shift to consumer welfare as a standard, leaving a discretionary margin for the EC Commission and national authorities, may be one compromise solution. 700 The Article 82 EC Guidance Paper ECJ VOL. 5 NO. 3
